
UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

Donald Brooks 
1LED 

IN CLERK’S OFFICE 
u. s. DISVXT COURT E.D. N.Y. 

DOCKET NO. 94 CV 5391 

versus JUDGE MELANCON 

George Reading, et al. 

JUDGMENT 

In accordance with the Memorandum Ruling issued on this date, 

IT IS ORDERED that defendant’s motion for summary judgment is GRANTED, 

dismissing plaintiff Donald Brook’s claims under 42 U.S.C. 5 1983 against 

defendant George Reading with prejuduce. 

THUS DONE AND SIGNED at Brooklyn, this 22”d day of January, 1999. 

TUCtiR L. MELANCON 
UNITED STATES DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT 
EASTERN DTSTRICT OF NEW YORK 

Civil Action No. 94-5391 

Judge Tucker L. Melallqon 

George Reading, et al. 

MEMORANTXJM RULING AND JUDGMENT 

Before the Court is a Motion for Summary Judgment filed by defendant George 

Reading, and plaintiff’s opposition thereto. For the following reasons, the motion is 

granted. 

Plaintiff, Donald Brooks. instituted this suit against defendant, Suffoik County 

police officer George Reading, pursuant to 42 U.S.C.+j 1983 for use of excessive force 

during Officer Reading’s arrest of plaintiff on December 1,1991. It is undisputed that 

on December 1, 1991 plaintiff and Officer Reading were involved in a physical 

confrontation when Officer Reading responded to a call from the A&S Department 

Store regarding a stolen credit card. (5&ndant Reading’s Statement Pwsua~rt ‘lb 

Lucul Rule 56.1). The plaintiff was indicted for the crimes of Assault in the Second 

Degree, pursuant IQ New York Penat Law section IZO.O5(3),and Criminal Possession 

of St&n Property in the Fourth Degree.’ The plaintiff waived his right to a jury trial 

’ After the State rested its case, the court granted Brooks’ mxion to dismiss the count 

JR+-22-1999 11~11 318 262 6779 
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and rcqucsted the court to determine the issues that might be raised at a HuntZey 

hearing within a non-jury trial which was held on February 1,2, and 3, 1993. @I., 

kkh. E, ~~hfuty 9, 1993 rhxisiun of Jod L. Le$kowiQ, Judge Of ihe CtxdrQ Cow?). 

In his decision, Suffolk County Court Judge Joel L. Lefkowitr made the 

following findings of fact based on the testimony by DarrenBuxton, A&S Operations 

Manager: “At about S:OOp.m.on December I, 1991, f Buxton) responded to the cash 

office at the \A&Sl store. lPlaintiff] was with a female who was attempting to obtain 

$400.00 worth of gift certificates with a stolen A&S credit card. Mr. Buxton then saw 

[plaintiffl take out three other credit cads which all contain~~ti tht: name imprinted on 

the stolen A&S credit card. When [Buxton] noticed the two individuals quickly ieavc 

the area, he notified the Security Office and then followed the individuals out to the 

parking lot. Mr. Buxton observed the two go in separate directions. After apprehend- 

ing the female, he then proceeded after lplaintiffl who had gotten into a car. 1 Plaintiff\ 

complied with a request to step out of the car and asked why Mr. Buxton and the two 

store security detectives, Falcone and Tsourkas, were’stopping him. They told him that 

it involved a stolen credit card and asked him to return with them to the store. 

[PlaintiffJ refused and an altercation ensued, [Plaintiff) pushed Tsourkas who g:ul 

(. .continucd) 
chargitg Crimirlal Puss&cm of Srokn Property in the Fourth Dcgrce. 

2 
JW-22-1999 11: 12 318 2’62 6779 P.@3 
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[plaintiff) in a headiock while Mr. Buxton handcuffed him. The &male was taken to 

the Outer roam of the security off:ice and {ptaintiffl was taken to the inner office. 

[plaintift‘f, who was seated by a desk - . . . When Suffolk County Police Officer George 

Reading arrived, Mr. Buxton toid him what had occurred with the defendant so far. 

Ofticet Reading first got identification from the female. However, IpIaintiffJ who was 

obviously agitated, refused to give his name. At this time Poficc Uffic~ Luanne Alesc 

had arrived and stayed with the female in the outer &ice. Officer Reading sat down 

btzhind the desk across from [plaintiffi and called the Fourth Precinct in an atwmpt to 

determine [plaintif’f’s 1 name. However, [plaintiff] kept cursing and saying that he 

knew the system and did not have to tell them. When Officer Reading said xhar 

[plaintiff] would have to go to Riverhead, [plaintiffj responded that he could do the 

time in Riverhead standing on his head.2 ” 

Plaintiff testified at the county Court hearing giving his version of what 

happeiled from the point he was encountered in the r(i&S parking lot by Buxton, the 

two security detectives, and the cashier through the time of the altercation in question 
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p laintiff does  n o t d ispute  th e  fac ts as  d e te rm ined  by  th e  C o u n ty Cou r t j udge  as  se t o u t 

a b o v e , th e r e a fte r , th e  pa r ties’ accoun t o f w h a t transp i red  d iffers  g r e a tly. Accord ing  to  

p laintiff, fo llo w ing  O ffice r  R e a d ing’s remark  a b o u t R ive rhead  plainti f f  s tood  u p  a n d  

w ith o u t p rovoca tio n  O ffice r  R e a d ing  a ttacked  p laintiff by  r e p e a te d fy h ittin g  h im in th e  

h e a d  m d  r ibs w h ile  R e a d ing  a n d  th e  two securi ty d e tec tives  h e ld p laintiff d o w u  o n  a  

desk . (IL !. a tp p . 2 1  Y -222) . P laintiff fu r the r  con tends  th a t fo llo w ing  th e  b e a tin g  O ffice r  

R e a d ing  “b u lld o z e d ” h im into th e  w a ll w h e r e  h is h e a d  w e n t into th e  shee trock, a n d  

th e n  th rew  p laintiff o n  th t: floo r  w h e r e  R e a d ing  sto m p e d  o n  h is r igh t h a n d  b e t’o re  

p laintiff was  h a n d c u ffe d . (Id . a tp p . 222 -23 ) . P laintiff a lleges  th a t h e  neve r  s t rugg led 

w ith  O ffice r  R e a d ing  du r ing  th e  inc ident a n d  th a t h e  neve r  r eached  fo r  o r  to u c h e d  th e  

o ffice r’s w e a p o n  a t any  tim e . (Id. a tp p . 2 2 0  &  227 ) . 

Fol lowing  th e  b e a tin g , p laintiff tes tstifie d  h e  m a d e  severa l  remarks  L U  O ffice r  

R e a d ing  inc lud ing: “D o  you  fe e l g o o d  a b o u t yourse l f? “; “D o  you  fe e l l ike a  r o u g h  guy  

because  o f th a t? “; “D o  you  have  tro u b le look ing  in  th e  m irror, to o ? ” ; H  W e ll, you  m igh t 

th ink it’s a  joke r igh t n o w , b u t d o  you  th ink th a t m a n  in  th e  suit [M r. B u x to n ~  w h e n  w e  

w e n t into cour t, d o  you  th ink h e ’s g o ing  to  tes tify to  a  story  th a t you  a re  g o ing  to  crate 

a n d  per ju re  h imself  fo r  th e  sake  o f ~ ~ ~ ~ irtg  a n  assau l t u p  fo r  you?“; a n d  “D o  you  see  

th a t g irl th e r e  -- d o  you  real ly  th ink th a t she’s g o ing  to ? ” P laintiff a lso sta te d  th a t h e  

passed  o u t a fte r  th e  i r lc idenl  in  th e  p o l ice car  a n d  whi le  h e  was  a t th e  hosp i ta l (M . at 

4 . 
J tT+22- -139 '3  1 1 ~ 1 3  3 1 8  26.  6 7 7 9  P .05  
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hand. He *was out of work for the three weeks that his hand was in a cast. n (Fe6nuu-y 

9, 1993dt?cisi0fz ofJoe~L.Le~owiitz, JEcdgeofrhe CUtiRiy cnu?-t, p. 2). 

In his memorandum of decision, Judge L&owila ft~und plaintiff’s account of 

the altercation to be irxredibie. Q%!wI=uJ~~ 9, 1993 decision of J&d L. Le$bwi~, Judge 

of the Cuwzfy C~uti, p. 3). The judge based his ruling on the testimony of Officers 

Reading and Afese which he found to credible, as well as DarrenBuxton’s testimony 

which he also found LO be credible and to “corroborate every materiai fact of the 

Officer’s lestim~or~y . ” ILL. Regarding plaintiffs testimony, the judge specifically found 

irrcrtrdiblt: the following: “[plaintiff’s] claim  that he remained calm throughout the 

incident, ancl that while covered with blood and while lapsing in and out of conscious- 

ness after having been punched, kicked and stomped on by OfEcer Reading, he cabnly 

asked the Officer if he was proud of him&f. He also questioned whether the officer 

thought it likely that M r. Buxton and the female store employee would he for him  at 

trial. n Id. 

Based on the judge’s findings of fzt, plaintif%  was found guilty of Assault in the 

Second Degree. The conviction was affirmed and remains undisturbed at this time. 

(Defm .i~n&'s Preiirnirrary #!am m m , p.2). 

JQN-22-1399 II:13 
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A motion for swunafy judgment shall be granted if the pleadings, depositions, 

and affidavits submitted show that there is no genuine issue as to any material Tal;t and 

that the moving party is entitled to judgment as a matter of law. Fprl. R. Civ. P. 56. 

When a party seeking summary judgment bears the burden of proof at triai, it must 

come forward with evidence which would entitle it to a directed verdict if the evidence 

were uncontroverted at trial. Ce&a CUF-JJ. v. Catrett, 477 U.S. 317,324 (1986). As 

to issues which the non-moving party has the burden of proof at trial, the movbg party 

may satisfy this burden by demonstrating the absence of evidence supporting t.hc non- 

moving party’s claim. C&tcrx Corp., 477 U.S. at 324. 

Once the movant produces such evidence, the burden shifts to the respondent 

to direct the attention of the court to evidence in the record sufficient to establish that 

there is a genuine issue of material fact requiring a triai _ Id* at 322-23 + The responding 

party may not rest on mere allegations made in the pIeadings as a means of establishing 

a genuine issue worthy of trial. Aruiersm v. Liberty Lubfiy, inc. ,477 W .S. 242.248-49 

( 1986). ff no issue of fact is presented and if the mover is entitled to judgment as a 

matter of law, the court is required to render the judgment prayed for. Celotex Corp., 

477 11 .S. at 322; Fed. R. Civ. P. 56(c). Before it can find that there are no genuine 

issues of ntakrial fact, however, the court must be satisfied that no reasonable trier nf 

JfW-22-1999 11:13 
7. 
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fa c t c o u l d  h a v e  fo u n d  fo r th e  n o n -m o v i n g  p a rty . Id .; s e e  3 u y  w . T i m e s  M i rro r 

M u g a ~ n e s , In c . ,9 3 6  F .2 d  1 1 2 , 1 1 6  (2 4  C i r. 1 9 9 1 ). 

III. A tz a l y s i s  

P i a i n d ff a s s e rts  a n  e x c e s s i v e  fo rc e  c l a i m  a g a i n s t d e fe n d a n t p u rs u a n t to  T i tl e  4 2  

o f th e  U n i te d  S ta te s  C o d e  s tx ti o n  1 9 8 3 . D e fe n d a n t c o n te n d s  th a t p l a i n ti ff’s  c l a i n t i s  

b a rre d  b e c a u s e  p l a i n ti ff’s  c o n v i c ti o n  c o i l a te ra l l y  e s to p s  p l a i n ti ff fro m  n o w  c l a i m i n g  

& h a t O ffi c e r R e a d i n g  a tta c k e d  h i m  a n d  a l s o  b a rs  p l a i n ti ffs  c l a i m  b e c a u s e  a  j u d g m e n t 

i n  h i s  fa v o r w o u l d  i m p l y  th e  i n v a l i d i ty  o f h i s  c o n v i c ti o n  u n d e r H e A  v . t..w @ z re y , 5  1 2  

U .S . 4 7 7  (1 9 9 4 ). A l te rn a ti v e l y , d e fe n d a n t a s s e rts  th a t O ffi c e r R e a d i n g  i s  e n ti tl e d  to  

q u a l i fi e d  i m m u n i ty  i n  l i g h t o f p l a i n ti ff’s  h o s ti l e  a c ti o n s  to w a rd  h i m . 

I. w h e th e r p i a d n ti ff i s  b a rre d  b y  c d ~ U ~ W t2 t e s tu p p e i  

J u d g m e n ts  re n d e re d  b y  s ta te  c o u rts  a re  e n ti tl e d  to  fh e  s a m e  fu l l  fa i th  a n d  c re d i t 

i n  fe d e ra l  c o u rts  a s  th e y  w o u l d  re c e i v e  i n  th e  c o u rts  o f th e  s ta te  i n  w h i c h  th e y  w e re  

re n d e re d . 2 8  W  .S .C .g  1 7 3 8 . F u rth e rm o re , “i s s u e s  a c tu a l l y  l i ti g a te d  i n  a  s ta te -c o u rt 

p ro c e e d i n g  a re  e n ti tl e d  to  th e  s a m e  p re c l u s i v e  e ffa $  i n  a  s u b s e q u e n t fe d e ra l  s e c ti o n  

1 9 8 3  s u i t a s  th e y  tw o u l d ] e n j a y  i n  th e  c o u rts  o f th e  S ta te  w h e re  th e  j u d g m e n t w a s  

re n d e re d  _  ” M i g m  v . W a rrm  C i ty  S & d  D i s tn k t B o a rd  o f E & c & m , 4 6 5  U . S . 7 5 ,8 3  

(1 9 8 4 ). T h e  d o c tri n e  o f c o Il a te ra 1  e s to p p e l  p re v e n b  a  p a rty  fro m  re l i ti g a ti n g  a n  i s s u e  

o f fa c t o r l a w  th a t h a s  b e e n  d e c i d e d  i n  a n  e a rl i e r a c ti o n . M e trm n e d i a  C o . V . F Q U ,Y , 

J R N -2 2 -1 9 9 9  1 1 : 1 4  
a . 

3 1 8  2 6 2  6 7 7 9  P - 0 9  
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983 F.Zd350 (26 Cir. 1992). Coll&eral eutopl applies to a plaintiff in a section 1983 

action who attempts to relitigate in federal court issues &eady decided against hint in 

a state crim inal proceeding. Allen v. ilkCurry, 449 U.S. 90, 102 (1980). Two 

rcyuirements must be satisfied before a party is entitled to invoke the col.lateral 

estoppcl doctrine in New York: (1) there must be an identity of issues which wert: 

nccwarily decided in the prior action, and (2) the party precluded from  retitigating the 

issue must have had a full and fair opportunity to contest the prior determination. 

M itchell Y. Keane, 974 F.Supp. 332,339 (S.D.N.Y.1997), citing Schwartz V. P&J. 

Adm’rof Bronx, 24 N.Y.2d65,71 (1969). 

Here, ptaintiff contends that Officer Reading launched an unprovoked attack 

upon him  after plaintiff returned to A&S Department Store and during the tim t: 

plaintiff was in the detention room with the store detectives, the manager and the 

cashier, PIaintiff asserts that it was this attack which caused his injuries, specificalIy 

the wound to his head. The Suffolk County Court Judge considered the same 

allegations in testimony from  Brooks in making his xuting that plain&I% version of the 

t’acts related to the incident was not credible and ruled that the incident was the result 

of the action necessarily taken by defendant in order to restrain plaintiff after plaintiff 

assaulted Officer Reading. Specifically, the judge ruled that plaintiff’s head wound 

from  hitting the sheetrock wall was caused by the force necessary to get plaintiff off 

JFt+-22-1999 11~14 
9, 

318 262 6779 P. 18 



_  ..,‘_ . . , .  1IX_.” ._  I . .  x _  , .  “‘ I .  _ _  -_ I I I_ ,  .  .  .  . ._  _  .,__I--“.Ix_x,-,” 

.S E N T  Q ’f: J U D G E  M E L A N C O N ;  l - 2 2 - 9 9  9 :50AM;  3 1 8  2 6 2  6 7 7 9  *y 2 6 4 0 ;  #il/lf 

T h e  S u ffo lk C o u n ty Cou r t’s ru l ing ev idences  th a t th e  c&latera l  es to p p e l 

d m trin e ’s i den tica lness o f issue requ i remen t is m e t in  th is m a tIe r . In  th e  crirnim ii case  

in  w h ich p laintiff was  cha rged  w ith  a n d  indic ted fo r  assau l t in  th e  second  d e g r e e  o f 

O ffice r  R e a d ing , th e  tria l cour t cons ide red  w h e the r  p laintiff assauhed  O ffice r  R e a d ing  

o r  was  th e  victim  o f a n  unp rovoked  a ttack by  O ffice r  R e a d ing , a g a inst w h ich p laintiff 

d id  n o t try to  d e fe n d . P laintiffs excessive fo rce  claim  in  th e  instant m a tte r  involves 

th e  s a m e  ques tio n  as  in  th e  crim inal  case , th a t is, w h e the r  p laintiff was  th e  victim  o f 

th e  use  o f excessive fo rce  by  O ffice r  R e a d ing  in  a n  inc ident w h ich was  unp rovoked  

a n d  u n d e fe n d e d  by  p laintiff. 

T h e  second  rcqu i rcment th a t p laintiff musk  have  h a d  a  fu ll a n d  fa ir o p p o r tu n ity 

to  con tes t th e  pr ior  d e te rm ina tio n  is a lso m e t in  th is case . T h e  tria l cour t record  b e fo re  

th e  Cou r t con firms  th a t p laintiff was  a llo w e d  th e  o p p o r tu n ity to  p resen t to  th e  cou l t h is 

vers ion o f th e  a lte rca tio n  w ith  O ffice r  R e a d ing . (D$k&dar r t ‘5  J’x!E frury  S ~ e frr~ t& , 

E xh. D , tes tim o n y  o f B rooks;  E xh . E , February  9 , 1 9 9 3  dec is iun  o f Jvei  L . L e fiow i t~ , 

J u d g e  o fth e  C O W Z Q  Cou r t). Fur the r , p laintiff does  n o t d ispute  th a t h e  was  p rov ided  

a  fu ll a n d  fa ir o p p o r tu n ity to  litig a te  th e  crim inal  cha rges  a g a inst h im in  th e  S u ffo lk 

.X % 4 - - 2 2 - 1 9 9 3  11:  1 5  
1 0 . 

3 1 8  2 6 2  6 7 7 9  P . 1 1  
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County Court proceeding in which one of the charges agains t plaintiff, the chnjnal 

possession of s tolen property charge, was dismissed. 

Defendant contends that under New York hw piaintiff’s  convic tion estops him 

from proceeding upon his  excessive force c laim. Orraca v . City  of New York, 897 

F.Supp. 148 (S.D.N.Y.1995); Fastre v . W eber, 717 F.Supp.987 (S.D.N.Y.1988). 

W hile plaintiff does not dispute that preclus ive effec t is  to be given a s tate convic tion 

in a section 1983 action involv ing the same fac tuaI c laims, plaintiff argues that the 

cases c ited by defendant are dis tinguishable. Raintiff asserts that in the cases c ited by 

defendant the plaintiffs  c iaimed they  were defending themselves agains t the police 

officers’ aggression, where as in the ins tant case plaintiff c laims he submilted to the 

The issue here is  not whether plaintiff defended himself in the altercation in 

question, but rather whether plaintiff asserts the same fac tual c laims in this  matter as 

in the prior c r iminal litigation. The Suffolk  County Court considered the same faUua1 

issues asserted by plaintiff in the ins tant matter, and plaintiff is  thus  precluded from 

Even assuming argue&o that collateral estopped does not preclude plaintiff’s  

section 1983 c laim in this  ins tance, plaintiffs  c laim is  precluded by the Supreme 

11. 
JR+22-1999 11:15 315 25i2 5779 P. 12 
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Court’s ruling in Heck v. Ihmphrey. 512 U.S.477 (1994). If a judgmerrt pursuant to 

Title 42 of the United States Code section 1983 in favor of plaintiff would necessarily 

imply the invalidity of plaintiffs conviction, the complaint must be dismissed unless 

the plaintiff can demonstrate that the conviction has already been reversed on direct 

appeal, expunged by executive order,declar& invalid by a state tribuml authorized to 

make such determination, or called into question by a federal court*s issuance of a writ 

of habeas corpus. Heck v. Humphrey, 512 U.S. 477 (1994). A claim for &mages 

bearing that relationship to a conviction or sentence that has not been so invalidated 

is not cognizable under Title 42 of the United States Code section 1983. iol. al 487. 

Thus, a district court must consider whether a judgment in favor of the plaintiff WOUIJ 

necessarily imply the invalidity of a plaintiff’s convi&m or ser&mx. ld. If the 

district court determines that plaintiff’s action, even if successf& wiff not dk!n?oiHrate 

the invalidity of any outstanding criminal judgment against the plaintiff, the action 

should br= alluwtzd to proceed. Id. 

As set out above, according to Hawk, this Court must r;onsider whether a 

judgment in favor of plaintiff on his excessive force claim would netxssarily imply the 

invalidity of his conviction. Heck, 5 12 U.S. at 487. Here, plaintiff was convicted of 

assault in the second degree pursuant to New York Penal Law section X20.05, 

subdivision 3, which provides “[a] person is guifty of assault in the second degree 

12. 
JRN-22-1999 11: 16 318 262 6779 P. 13 



, _ . .  
, _  

- S E N T  B Y : J U D G E  M E L A N C O N ; l - 2 2 -9 9  9 :5 2 A M ; 3 1 8  2 6 2  6 7 7 9  = )  2 6 4 0 ; # 1 4 /l f 

w h e n : . -. 3 . W i &  i n te n t to  p re v e n t a  p e a c e  o fftc e r, p o l i c e  o ffi c e r, . . . fro m  p H fo rIn i &  

a  l a w fu l  d u ty ,. . . h e  c a u s e s  p h y s i c a l  i n j u ry  to  s u c h  p e a c e  o ffi c e r, p o l i c e  o ffi c e r, . . . 

A s s a u l t i n  th e  s e c o n d  d e g re e  i s  a  c l a s s  D  fe l o n y . N Y  P E N A L  $  1 2 0 .0 5 (3 ); & & I[- 

d a n t ‘s  P re l i m i n a ry  S ta te m e n t, p . 1 , n . 1 , E k h s . A  &  C . 

D e fe n d a n t m a i n ta i n s  th a t i t w a s  p l a i n ti ff w h o  w a s  v i o l e n t a n d  a b u s i v e , th u s  

re n d e ri n g  i t n e c e s s a ry  to  re s o rt to  s o m e  d e g re e  o f fo rc e  i n  o rd e r to  p ro te c t h i m s e l f. 

(D e fe n d a n t ‘s  P re l i m i n a ry  S ~ U & V T X V Z C ). A s  p ro v i d e d  i n  th e  fo re g o i n g , p l a i n ti ff w a s  

fo u n d  g u i l ty  o f s e c o n d  d e g re e  a s s a u l t o n  d e fe n d a n t. A  c l a i m  fo r u s e  o f e x c e s s i v e  

fo rc e . u n l i k e  a  c l a i m  fo r  m a l i c i o u s  p ro s e c u ti o n  o r  fa l s e  a rre s t, d o e s  n o t n e c e s s a ri l y  

i m p l y  th e  i n v a l i d a ti o n  o f a  c o n v i c ti o n . P i c h a rd  v ’. N a y  Y o &  P o t&  D e p a rtm e n t, fg $ g  

W L  8 1 2 0 4 9 , N o v e m b e r 1 8 , 1 9 9 8  (S ,D .N .Y .)c i ti n g  B o o & r v . W a rd , 9 4  F .3 d  1 0 5 2 , 

1 0 5 6  (7 th  C i r.1 9 9 6 ); W ri g h t v , N u ru n j u , 1 9 9 6  W L  4 4 9 2 7 6 , 3 , A u g u s t 1 , tY Y 6  

(E .D .N .Y .). T h e re fo re , p l a i n ti T f”s  c o n v i c ti o n  d o e s  n o t a u to m a ti c a l l y  re q u i te  th e  

d i s m i s s a l  o f th i s  c l a i m . Id . 

In  h i s  d e te rtn i n a ti o n  th a t p l a i n ti ff w a s  g u i l ty ’ o f a s s a u l t o n  O ffi c e r R e a d i n g  th e  

S u ffo l k  C o u n ty  C o u rt J u d g e  fo u n d  O ffi c e r R e a d i n g ’s  a c c o u n t o f th e  fa c ts  s u rro u n d i n g  

th e  a l te rc a ti o n  i n  q u e s ti o n  to  b e  th e  c re d i b l e  v e rs i o n , T h e  tri a l  j u d g e  & te rm & d  th a t 

th e  a l te rc a ti o n  w a s  th e  re s u l t o f a c ti o n  n e c e s s a ri l y  ti k e n  b y  O ff’i c x r R e a d i n g  i n  o rd e r 

to  re s tra i n  p ta i n ti ff a fte r p l a i n ti ff a s s a u l te d  h i m , a n d  s p e c i f~ c a i l y  th a t p l a i n ti ff’s  h e a d  
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wound was the result of the use of that force. {February 9, f 99.3 ~~t3k-m of hd L- 

LefiOw&, J&e of the Count C~tirz). Here,plaintiff alleges that he wits Con-tpleEly 

sublnissive to defendant and did not provoke the incident in question. As such, 

plaintiff contends that defendant’s entire account of the incident is false. In order for 

plaintiff to prevail on his section 1983 claim, the trier of fact would have to entirely 

reject defendant’s account of the incident which was specificaHy found to be the 

crtiible version of the facts by the trial judge, and thus undermine the factual ha& for 

plaintiff's Conviction. ACCOrdhgiy, phhtiff s excessive force claim must be djsmis& 

under the holding of Heck V. Hmphrq~. 

3. Whether defendavtt 3 actions were objective&y remo&ie 

Defendant contends in the alternative that his actions were objectively 

reasonable in light of the circumstances confronting him and he should be granted 

quatified immunity fkom plaintiffs excessive force claim. Where a claim of excessive 

force arises in the context of an arrest, -it is most properly characterized as one 

invoking the protections of the Fourth Amendment,’ which guarantees citizens the right 

‘to be secure in their persons . . . against unreasonable . . . seizures’ of the person. n 

Graham v. Cu~m7r, 490 U.S. 386, 394 (1989). To establish a Fourth Amendment 

“excessive force” claim, a plaintiff must show that the force used by the officer was, 

in light of the facts and circumstances confronting him, “objectively unreasonable” 

14. 
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u n d e r F o u rth  A m e n d m e n t s ta n d a rd s . F h ttte g a rt V . F o u n ta i n , 9 1 5  F .2 6 8 1 7 * 8 2 3  (2 6  

C i r. 1 9 9 0 ). T h e  re a s c m a b Ie n e s s  a f ti e  fo rc e  u s e d  i s  “j u d g e d  fro m  th e  p e rs p e c ti v e  o f a  

re a s o n a b l e  o ffi c e r o n  th e  s c e n e ” a n d  ta k e s  i n to  a c c o u n t fa c to rs  s u c h  a s  ‘W E  s e v e ri ty  o f 

th e  c ri m e  a t i s s u e , w h e th e F  th e  s u s p e c t p o s e s  a n  i m m e d i a te  th re a t to  th e  s a fe ty  o f th e  

o ffi c e rs  o r o th e rs , a n d  w h e th e r h e  i s  a c ti v e l y  re s i s ti n g  a rre s t o r a tte m p ti n g  to  e v a d e  

a rre s t b y  fl i g h t. n  G ra h a m ,4 9 0  U .S . a t3 9 6 . 

In  th i s  c a s e , th e  S u ffo l k  C o u n ty  C o u rt J u d g e  d e te rm i n e d  th a t “[p l a i n ti ffj  h a d  

to u c h e d  ti e  O ffi c e r’s  w e a p o n ” d u ri n g  th e  s tru g g l e  i n i ti a te d  b y  p l a i n ti ff, (F & u u ty  9 , 

1 9 9 3  d m & rz  o f J d  L . & R ~ w i tz , J u d g e  o f th e  C o u n ty  C o u rt, p a g e  2 ). T h e  j u d g e  a l s o  

fo u n d  th a t th e  fo rc e  u .s e d  to  g e t p l a i n ti ff o ff o f O ffi c e r R e a d i n g  “c a u s e d  /p l a i n ti ff] a n d  

O ffk e r R e a d i n g  to  h i t th e  fa r w a l l ” p ri o r to  p l a i n ti ff b e i n g  s u b d u e d  a n d  h a n d c u ffe d . 

Id . 

O ffi c e r R e a d i n g  w a s  fa c e d  w i th  a  p e rs o n  w h o  w a s  u n c o o p e ra ti v e  A n d  w h o  

a tta c k e d  th e  O ffi c e r a n d  a tte m p te d  to  o b ta i n  th e  O ffi c e r’s  w e a p o n . T h e  i n j u ri e s  

s u ffe re d  b y  p l a i n ti ff re s u l te d  fro m  O ffre e r R e a d i n g %  u s e  o f fo rc e  w h i c h  th e  tri a l  j u d g e  

fo u n d  w a s  n e c e s s a ry  i n  c o n fro n ti n g  p l a i n ti ffs  a tta c k . In  l i g h t o f th e  fa c ts  o f th e  

i n c i d e n t i n  q u e s ti o n  a s  d e te rm i n e d  b y  th e  S u ffo l k  C o u n ty  C o u rt j u d g e , O ffi c e r 

R e a d i n g ’s  a c ti o n s  w e re  o b j e c ti v e l y  re a s o n a b l e  i n  l i g h t o f th e  c i rc u m s ta n c e s  c o n fro n ti n g  

h i m . 
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B a s e d  o n  th e  fo re g o i n g , d e fe n d a n t i s  e n ti tl e d  to  s u m m a ry  j u d g m e n t o n  p l a i n ti ff’s  

s e c ti o n  1 9 8 3  c l a i m  fo r e x c e s s i v e  fo rc e . 
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